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ACTS AMENDMENT (DOMESTIC VIOLENCE) BILL 2004 
Committee 

Resumed from 22 September.  The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick 
Griffiths (Minister for Housing and Works) in charge of the Bill. 

Clause 12:  Section 12 amended - 
Progress was reported after Hon Giz Watson had moved the following amendment - 

Page 15, after line 25 - To insert -  

(5) Section 12 is amended by inserting after subsection (1) the following subsections - 

“ 
(1a) The criminal record referred to in subsection (1)(h) and evidence of previous 

similar behavior referred to in subsection (1)(i) is to be provided to the court 
by the officer principally responsible for that court’s administration before or 
at the time the court commences its consideration of whether or not a 
violence restraining order should be made. 

”. 

Hon GIZ WATSON:  I seek leave of the Committee to withdraw my amendment.  I have received an 
amendment that the Minister for Housing and Works will be moving shortly.  I am reasonably satisfied with that 
amendment, because it goes a fair way towards addressing the concerns I sought to address by way of my 
amendment.  It is not perfect but, in the light of the realities, I am happy to withdraw my amendment and support 
that of the Government.  I appreciate that the Government has gone some way towards addressing the concern 
about the provision of information on restraining orders in a timely fashion. 

Amendment, by leave, withdrawn.  
Hon NICK GRIFFITHS:  I move - 

Page 15, after line 29 - To insert - 

(6) After section 12(2) the following subsection is inserted - 

“ 

(3) The Commissioner of Police is, where practicable, to provide to a court any 
information in the possession of the Police Force of Western Australia 
referred to in subsection (1)(h) or (i) that is relevant to a matter before the 
court. 

”. 

Hon GIZ WATSON:  I have indicated before that I will be supporting this amendment.  I just have one query.  
My understanding is that the Police Force in Western Australia is normally referred to as the Police Service.  Is 
there a reason that the words “Police Force” are used here?  

Hon NICK GRIFFITHS:  The police are referred to as the Police Service, but I have, for a number of years, 
referred to them accurately as the Police Force, because that is how the organisation is referred to in the Police 
Act.  

Amendment put and passed. 
Hon NICK GRIFFITHS:  I move - 

Page 15, after line 29 - To insert - 

(6) After section 12(2) the following subsection is inserted - 

“ 

(3) In having regard to the matters set out in subsection (1)(da), a past history of 
applications under this Act is not to be regarded in itself as sufficient to give 
rise to any presumption as to the merits of the application. 

”. 

Amendment put and passed. 

Clause, as amended, put and passed. 
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Clauses 13 to 24 put and passed.  

Clause 25: Division 3 inserted in Part 4 - 
Hon PETER FOSS:  I move - 

Page 28, line 19 - To insert after “relationship” - 

or an imagined personal relationship 

The intent of this is to prevent a real mischief, which is the confrontation that takes place between an 
unrepresented respondent in these matters and the victim of the stalking that has been taking place.  That has 
been applied just to persons in a domestic relationship.  It obviously should be extended to apply also to persons 
who claim the same sort of familiarity as persons in a domestic relationship.  This amendment seeks to add an 
imagined personal relationship to the cases in which cross-examination may not take place directly.   

Amended put and passed.   

Clause, as amended, put  and passed.   

Clause 26: Section 45 amended -  
Hon NICK GRIFFITHS:  I move -  

Page 29, lines 23 to 29 - To delete the lines and insert instead - 

“ 

(6) If an application is made to vary - 

(a) a restraining order that is a final order; or 

(b) a misconduct restraining order, 

which includes an application to vary the order by extending the duration of the order, 
then, despite anything else in this Act, the order is not to expire 

”. 

Section 45 of the Act relates to applications to vary or cancel a final order.  The problem that is sought to be 
addressed by the amendment is the situation in which an application to vary by extending the duration of the 
order is due to expire before the hearing can be completed.  The amendment seeks to make it clear - I trust it 
does - that the order is not to expire before the matter is determined.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Clause 27 put and passed.   

Clause 28:  Section 46 amended -   
Hon NICK GRIFFITHS:   I move -  

Page 31, lines 9 to 15 - To delete the lines. 

This amendment addresses a matter that was raised by Hon Giz Watson.  Further consideration has been given to 
the clause.  The amendment relates to providing an equivalent to section 136A of the Justices Act, which is about 
the capacity of the court to set aside a determination in appropriate circumstances if the decision has been made 
in the absence of a party who had reasonable cause for that absence.  The new proposed section will apply to 
both the respondent and the applicant. 

Amendment put and passed. 
Hon NICK GRIFFITHS:  I move -  

Page 31, lines 26 and 27 - To delete “or cancel”. 

The words “to cancel” are a drafting error.  The subclause is meant to relate to an application to vary an order.   

Amendment put and passed.  
Hon NICK GRIFFITHS:  I move -  

Page 31, line 30 - To insert after “applicant” the words “serious and”. 
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This amendment is proposed as a result of an issue raised by Hon Giz Watson, who put forward the suggestion 
that the ground for variation be not just that the restraints are causing unnecessary hardship but that they are 
causing serious and unnecessary hardship.   

Amendment put and passed.   

Hon NICK GRIFFITHS:  I move -  

Page 31, line 31 - To insert after “hardship” - 

and that it is appropriate that the application is heard as a matter of urgency 

This amendment also arises as the result of an issue raised by Hon Giz Watson.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Clause 29 put and passed.   

Clause 30:  Section 48 amended -  

Hon NICK GRIFFITHS:  I move -  

Page 32, line 21 - To delete “any affidavit filed” and insert instead - 

such record of evidence 

Page 32, line 22 - To delete “deponent” and insert instead - 

person who gave the evidence 

This amendment relates to an amendment that was made to section 42 and provides that, subject to the rules of 
evidence, any record of evidence at a prior hearing may be admitted in evidence in a final order hearing of the 
matter before the court provided that the person who gave the evidence is available for cross-examination.  
Before these amendments only the deponent of an affidavit would be required to be available for cross-
examination. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 31 to 34 put and passed. 

Clause 35:  Sections 50A, 50B, 50C and 50D inserted - 
Hon NICK GRIFFITHS:  I move - 

Page 35, line 7 - To insert after “less” - 

, unless the order is made under section 63A 

Proposed new section 50A provides that no order exceeding six months should be made against a child; that is, a 
final order against a child must have a duration of six months or less.  Proposed new section 63A provides for 
lifelong restraining orders against persons convicted of certain serious offences, which are specified.  There was 
concern about a difficulty of interpretation as to which section would prevail.  The purpose of the amendment is 
to make it clear that proposed new section 63A prevails. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 36 to 40 put and passed. 

Clause 41:  Section 62 replaced - 
Hon NICK GRIFFITHS:  I move - 

Page 42, line 19 - To insert after “practitioner” -  

or a person acting under section 48 of the Aboriginal Affairs Planning Authority Act 1972 

This clause deals with the defences to a charge of breach of restraining order.  The defences are set out in the 
clause and include acting through a legal practitioner.  At the request of the Aboriginal Legal Service, the 
defence proposed by this amendment includes Aboriginal court officers. 

Amendment put and passed. 
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Clause, as amended, put and passed. 

Clauses 42 and 43 put and passed. 

Clause 44:  Section 63A, 63B and 63C inserted - 

Hon NICK GRIFFITHS:  I move - 
Page 49, line 1 - To delete “protection” and insert instead “restraining”. 

Amendment put and passed. 

Hon NICK GRIFFITHS:  I do not propose to move amendment 2/44 standing in my name on the supplementary 
notice paper as it was dealt with in another amendment.   

Clause, as amended, put and passed. 

Clauses 45 and 46 put and passed. 

Clause 47:  Section 70 replaced by sections 70 and 70A - 

Hon NICK GRIFFITHS:  The amendments to this clause in their totality make it clear that the obligation not to 
disclose information in the custody of the court that may reveal the whereabouts of a party to proceedings or a 
witness extends to court staff.  In that context, I move the following amendments en bloc - 

Page 52, line 21 - To delete “a court is to ensure that”. 
Page 52, line 21 - To insert after “information” the words “in the custody of a court”. 
Page 52, line 27 - To insert after “not” the words “to be”. 
Page 52, line 27 - To insert after “court” the words “or a clerk of the court”. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 48 to 56 put and passed. 

Clause 57:  Section 16A amended - 
Hon NICK GRIFFITHS:  I move - 

Page 58, line 9 - To delete “repealed” and insert instead - 
amended by inserting after “arrested” - 

“in an urban area” 

This amendment is in response to concerns raised by Hon Peter Foss about the repeal of section 16A(3) of the 
Bail Act with respect to people who are arrested in an urban area and who could easily be brought before a 
magistrate. 
Amendment put and passed. 
Clause, as amended, put and passed. 

Clauses 58 to 69 put and passed.   
The CHAIRMAN:  The next amendment listed on the supplementary notice paper is in the name of Hon Peter 
Foss to clause 70. 
Hon Peter Foss:  I am sorry; that amendment should be to clause 47 to amend section 70 of the Restraining 
Orders Act; it is in the wrong spot. 

Hon Nick Griffiths:  We can go back.   
The CHAIRMAN:  The amendment is to clause 47, headed section 70 replaced by section 70 and 70A.  As we 
have completed consideration of that clause of the Bill, we will need to recommit the Bill.  For the time being, 
we have agreed to all clauses in the Bill and the Committee now moves to new clauses.  
New clause 25 -  
Hon NICK GRIFFITHS:  I move - 

Page 27, after line 18 - To insert the following new clause - 
25. Section 43A inserted and consequential amendments 

(1) After section 43 the following section is inserted - 
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“ 
43A. Decision under s. 42 in default of appearance may be set aside 

(1) In this section - 

“respondent”, in respect of a decision to dismiss an 
application in default of appearance of the 
applicant, means the person who was the 
respondent at the final order hearing at which the 
decision was dismissed. 

(2) Where the court - 

(a) has dismissed an application in default of 
appearance of the applicant under 
section 42(1)(a), that applicant may, within 
21 days of becoming aware that the application 
was dismissed; or 

(b) has made a restraining order under section 42 in 
default of appearance of the respondent, that 
respondent may within 21 days of the order being 
served on the respondent, 

or such further period as the court may allow at a hearing 
fixed under subsection (3), apply to the court, in the 
prescribed form setting out the grounds of the application, 
to have that decision set aside. 

(3) On receiving an application under subsection (2) the clerk 
is to fix a hearing, to be held in the absence of the other 
party to the proceedings, at which, subject to 
subsection (4), the court - 

(a) where the application was made out of time, is to 
grant leave for the person to continue the 
application out of time if satisfied that there was a 
reasonable excuse for not commencing the 
application within the time allowed; and 

(b) after taking into account the grounds of the 
application, is to - 

(i) adjourn the hearing of the matter to 
allow the other party to oppose the 
matter if satisfied that the person who 
made the application may have had a 
reasonable cause not to attend the 
hearing at which the application was 
dismissed, or the restraining order made; 
or 

(ii) dismiss the application. 

(4) If the applicant does not attend a hearing fixed under 
subsection (3), the court, if it is satisfied that the applicant 
was notified of the hearing, is to dismiss the application. 

(5) If the court adjourns the matter under subsection (3)(b)(i) 
the clerk is to fix a hearing and summons the other party to 
the hearing. 

(6) At a hearing fixed under subsection (5), where the other 
party is present, or if the other party is not present the court 
is satisfied the other party was served with the summons, 
the court is to hear the matter and - 

(a) if satisfied that the applicant had reasonable cause 
not to attend the hearing at which the application 
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was dismissed or the restraining order made, is to 
set aside the decision made under section 42; or 

(b) is to dismiss the application. 

(7) Where, under subsection (6)(a), the court sets aside a 
decision made under section 42 - 

(a) if, immediately before the hearing at which the 
decision under section 42 was made, an earlier 
order was in force in respect of the matter, the 
court is to make an interim order in the same 
terms as the earlier order, unless any new ground 
or matter is raised at the hearing fixed under 
subsection (3) or (5); and 

(b) the clerk is to fix a hearing as soon as is 
practicable and summons the respondent to the 
hearing. 

(8) The clerk is to prepare and serve an interim order made 
under subsection (7)(a). 

(9) At a hearing fixed under subsection (7)(b) the court is to 
re-hear the matter under section 42. 

”. 

(2) Section 3 is amended in the definition of “final order hearing” by deleting 
“or 41(4)” and inserting instead - 

“    , 41(4) or 43A(7)(b)    ”. 

(3) Section 3 is amended in the definition of “interim order” by inserting after 
“29(1)(a)” - 

“    , 43A(7)(a)   ”. 

(4) Section 42(2)(a)(ii) is amended by deleting “or 41(4)” and inserting instead - 

“    , 41(4) or 43A(7)(b)    ”. 
This new clause was foreshadowed in the amendment made to clause 28 and will bring into play equivalent 
provisions in respect of the Justices Act.  Therefore, both parties will be able to be heard. 
New clause put and passed. 
New clause 56 - 
Hon NICK GRIFFITHS:  I move -  

Page 57, after clause 55 - To insert the following new clause - 

56. Further amendments related to the Children and Community Services Act 2004 
(1) The day fixed under section 2 of this Act for the commencement of this 

section cannot be before the commencement of - 

(a) sections 5(1) and (7), 18 and 35 of this Act; and 

(b) clause 23 of Schedule 2 to the Children and Community Services 
Act 2004. 

(2) Section 3 is amended in the definition of “CEO (child welfare)” by deleting 
“Director-General within the meaning of the Child Welfare Act 1947;” and 
inserting instead - 

“ 
CEO within the meaning of the Children and Community Services 
Act 2004; 

”. 

(3) Section 3 is amended by deleting the full stop after the definition of 
“violence restraining order” and inserting a semicolon instead. 
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(4) Section 3 is amended by inserting after the definition of “violence restraining 
order” the following definition - 

“ 
“wellbeing” has the same meaning as in the Children and 
Community Services Act 2004. 

”. 

(5) Each provision listed in the Table to this subsection is amended by deleting 
“welfare” and inserting instead - 

“    wellbeing    ”. 

Table 
s. 12(1)(c) s. 35(2)(b) 

s. 30B(d) s. 50D(1) (in the first place where it occurs) 

s. 35(1)(b) s. 50D(2)(b) (in the second place where it occurs) 

Hon NICK GRIFFITHS:  This new clause is moved because the Children and Community Services Act 2004 
will soon be enacted, and it is designed to ensure that the wording lines up in the legislation.   
New clause put and passed. 

Title -  
Hon PETER FOSS:  I assume that we picked up the change in the title with our compendious motion.   

The CHAIRMAN:  I am advised that that has been done. 
Title put and passed.   
Bill reported, with amendments. 

Recommital 

On motion by Hon Nick Griffiths (Minister for Housing and Works), resolved -  

That the Bill be recommitted for the further consideration of clause 47. 

Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Housing and 
Works) in charge of the Bill. 

Clause 47:  Section 70 replaced by sections 70 and 70A - 
Hon PETER FOSS:  I move -  

Page 53, after line 24 - To insert - 

(4) In this section “under this Act” includes proceedings in which the existence of a 
restraining order is a material fact in the proceedings. 

The amendment picks up a point raised in Hon Adele Farina’s speech; namely, people’s concerns about criminal 
proceedings becoming a media circus, which can be almost as much a victimisation as the stalking itself.  In her 
case, Hon Adele Farina did not have a restraining order.  Under this amendment, if a person were charged with 
stalking a person with a restraining order, and an element of the offence is having a restraining order - as is 
provided for in the offence of stalking - the victim would be equally protected from disclosure of identity in such 
proceedings as would be the case in any other proceedings.  This would apply in any event when the material 
fact of the offence is the existence of a retraining order.  Without this amendment, victims would not be provided 
proper protection from stalking in particular, and from other forms of family domestic violence.  This is one 
matter that dissuades complainants from being able to get proper remedy from what has occurred to them.   

Amendment put and passed. 

Clause, as amended, put and passed.  

Bill again reported, with a further amendment.   
Leave granted to proceed forthwith through remaining stages. 

Report 

Reports of the committee adopted.   
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Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Housing and Works), and returned to the 
Assembly with amendments.  
 


